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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9815. 


MOUNT VERNON SAVINGS BANK, to the use of Mount 
Vernon Mortgage Corporation, assignee, Appellant, 

v. 

LILLIAN R. WARDMAN, Appellee. I 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the District Court of the United 
States for the District of Columbia to review its final order 
of February 16, 1948, dismissing: appellant’s complaint for 
determination of ownership of realty and to establish a 
lien thereon. For convenience, appellant will be desig- 



2 


nated as plaintiff and appellee as defendant throughout 
this brief. 

This case was tried before the Court upon the complaint 
(App. 2-6) and the defendant’s motion to dismiss (App. 7). 
The plaintiff was not permitted to amend, and an order 
was entered by the Court on February 16, 1948, dismissing 
the complaint with prejudice (App. 17, 18). 

The District Court has jurisdiction under Title 11, Sec. 
106 of the D. C. Code, 1940. This Court has jurisdiction 
to review said final order under the provisions of Title 17, 
Sec. 101 of the D. C. Code, 1940. 

STATEMENT OF THE CASE. 

On February 15, 1933, Wardman Corporation, a corpo¬ 
ration of which the defendant, Harry Wardman, was presi¬ 
dent, executed and delivered to the plaintiff, Mount Vernon 
Savings Bank, a promissory note in the amount of 
$34,089.40, which said note was endorsed by the defendant, 
Harry Wardman. This note was not paid, and on, to-wit, 
February, 1936, the plaintiff obtained a judgment in the 
case of Mount Vernon Savings Bank v. Wardman Corpo¬ 
ration, Harry Wardman and Thomas P. Bones, Law No. 
86607, in the amount of $34,089.40, with interest from Feb¬ 
ruary 15, 1933, plus o% attorney’s fees and costs. This 
judgment was still in full force and effect at the time of 
the filing of the complaint herein (App. 3). 

On February 23, 1933, the defendants, Lillian R. Ward- 
man and Helen Wardman, acquired as joint tenants what 
is now known as Lot 46, in Square 2506, in the District of 
Columbia. The consideration was $7,500.00. (App. 3) On 
May 15, 1933, the defendants, Lillian R. Wardman and 
Helen Wardman, executed a deed of trust to Howard A. 
Burns and Rebecca Levitan, trustees, to secure a promis¬ 
sory note of Robert G. Van Vranken, in the amount of 
$12,000.00, payable to M. May Douglass, for “money 
loaned and advanced on the property described in the 
trust.” The said Howard A. Burns and Rebecca Levitan, 
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the trustees, and the said M. May Douglass, the payee of 
the note, were all employees of the defendant, Harry 
Wardman. The said Robert G. Van Vranken, the maker 
of the note, was at the time vice-president of Harry 
Wardman, Inc., a corporation of which the defendant, 
Harry Wardman, was president and principal stockholder 
(App. 4). 

On January 16, 1932, the defendant, Harry Wardman, 
together with Robert N. Taylor, Robert G. Van Vranken 
and Rebecca Levitan, all employees of the said Harry 
Wardman, and Alice W. Rheem, a daughter of the defen¬ 
dant, Harry Wardman, organized a District of Columbia 
corporation known as the D. C. Developing Company, Inc., 
of which Alice W. Rheem, now Alice W. Millholland, held 
270 of the 300 authorized shares of the corporation (App. 
4, 5). On May 10, 1933, the said D. C. Developing Com¬ 
pany, Inc. obtained a permit and built on said Lot 46, 
Square 2506, a residence now known as premises 2433 
Massachusetts Avenue, N. W., valued at approximately 
$100,000.00, subject only to the $12,000.00 trust above re¬ 
ferred to. After the erection of this dwelling, the defen¬ 
dant, Harry Wardman, occupied the same as his residence 
and that of his family until the time of his death in 1938, 
and the defendants, Lillian R. Wardman, his widow, and 
Helen Wardman, his daughter, occupied same since that 
time (App. 4). 

On November 8, 1947, there was filed in the lower court 
the complaint herein challenged, to determine the owner¬ 
ship of realty, to declare a resulting trust and to establish 
a lien. In addition to the facts set forth above, the com¬ 
plaint alleged that the $7,500.00 with which Lot 46, in 
Square 2506, was originally purchased in the name of Lil¬ 
lian R. Wardman, widow, and Helen Wardman, daughter 
of the defendant, Harry Wardman, as joint tenants, was 
furnished by the said Harry Wardman; that the $12,000.00 
advanced under the deed of trust dated May 15, 1933, was 
furnished by the defendant, Harry Wardman, through his 
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employees (App. 5); that Alice W. Rheem Millholland, 
daughter of the defendant, Harry Wardman, was given 
the 270 shares or 90% of the stock of the said D. C. De¬ 
veloping Company, Inc. without consideration by the said 
Harry Wardman; and that the residence erected on said 
Lot 46, Square 2506, was built by the said D. C. Developing 
Company, Inc. under the supervision of the defendant, 
Harry 'Wardman, with his own funds and by his own em¬ 
ployees and/or through corporations wholly controlled by 
the said Harry Wardman and the said D. C. Developing 
Company, Inc. (App. 5). The plaintiff further alleged that 
the defendant, Harry Wardman, caused the title to said 
premises to be conveyed to the defendants, Lillian R. Ward- 
man, his wife, and Helen Wardman, his daughter, for the 
purpose of hindering, delaying and defrauding his credi¬ 
tors, and particularly this plaintiff (App. 6). The plaintiff 
prayed that the Court adjudge and decree Lot 46, in Square 
2506, to be the property of the defendant, Harry Wardman; 
that the defendants, Lillian R. Wardman and Helen Ward- 
man, hold same as trustees for the defendant, Harry Ward- 
man; and that the Court adjudge said premises subject to 
the lien of the plaintiff judgment creditor (App. 6). 

The defendant, Harry Wardman, is deceased, and the 
defendant, Helen Wardman, could not be personally served 
in this jurisdiction. The defendant, Lillian R. Wardman, 
by counsel, filed a motion to dismiss the complaint on the 
ground that it was barred by the Statute of Limitations or 
by laches (App. 7). 

This cause came on to be heard upon the complaint and 
said motion to dismiss, and after argument by counsel, the 
lower court filed an informal memorandum on Februarv 3. 

w 7 

1948 (App. 16), sustaining the motion to dismiss on the 
ground of laches. On February 16, 1948 (App. 17), the 
Court after refusing leave to amend, entered an order dis¬ 
missing the complaint with prejudice, from which order 
this appeal was taken to this Court. 
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STATEMENT OF POINTS. 

The only point involved in this appeal is whether or not 
the plaintiff was guilty of laches. 

SUMMARY OF ARGUMENT. 

Laches is not determined by the length of time dtiring 
-which a party neglects to assert his rights, but upon the 
facts and circumstances in each particular case and whether 
it would now be inequitable to permit the plaintiff to assert 
them, and where fraud is alleged it is only required that 
the action be brought within a reasonable time after the 
discovery of the fraud. 

; 

ARGUMENT. 

The lower Court in its informal memorandum laid par¬ 
ticular stress on the fact that eleven years and eight 
months elapsed between the entry of the judgment and the 
filing of this complaint, and that, therefore, the claim was 
a stale one and barred by laches. (App. 16.) But the Su¬ 
preme Court and this Honorable Court have invariably 
held that the application of the rule of laches does not de¬ 
pend so much upon the number of years which have elapsed 
as upon a number of other circumstances, and that its ap¬ 
plication depends necessarily upon the facts in each par¬ 
ticular case. Van Sc'tiden v. O'Brien, 61 App. D. C; 137, 
58 Fed. (2d) 689, cert. den. 53 S. Ct. 11, 287 U. S. 608, 77 
L. ed. 528, citing Galliher v. Caldwell, 145 U. S. 368, 12 
S. Ct. 873, 36 L. ed. 738, and Johnson v. Towsley, 13 Wall. 
72, 20 L. ed. 485. 

Thus, in Holiday v. Holiday, 56 App. D. C. 179, 11 Fed. 
(2d) 565, where twelve years intervened between the ex¬ 
ecution of the deed and the filing of the bill, this Court 
pointed out that in some jurisdictions it has been held that 
equity will follow the statutes of limitation in such cases, 
but emphasized that this has never been the rule in this 
jurisdiction, saying that whether the bar of laches may be 
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set up will depend upon the particular circumstances in 
each case. 

Again the Court below in its informal memorandum 
stated, “Plaintiff was bound to act with reasonable dili¬ 
gence and so assert its claim within a reasonable time when 
the facts and circumstances relied on were known or with 
reasonable diligence should have been known to it.” (App. 
17.) With this statement of the lower Court we have no 
quarrel, but we do believe that the Court erred in its ap¬ 
plication of the principle thus set forth. Let us see what 
the real facts are, and whether or not the plaintiff showed 
any lack of diligence in prosecuting this action. 

On February 15, 1933, the defendant, Harry Wardman, 
obtained from the plaintiff bank on a promissory note the 
smn of Thirty-four Thousand Eighty-nine Dollars and 
forty cents ($34,089.40). Eight days later, on February 23, 
1933, the defendants, Lillian R. Wardman and Helen 
Wardman, wife and daughter, respectively, of the said 
Harry Wardman, acquired the property here in question, 
as joint tenants, for the smn of Seventy-five Hundred Dol¬ 
lars ($7,500.00). Three months later, on May 15, 1933, 
Harry Wardman advanced on this property the sum of 
Twelve Thousand Dollars ($12,000.00) and caused a trust 
to be placed thereon by his employees. (App. 4.) A corpo¬ 
ration, the D. C. Developing Company, Inc., in which Harry 
Wardman’s daughter, Alice W. Rheem, held ninety per 
cent of the stock, built on this property a residence under 
the supervision of the said Harry Wardman, with his own 
funds and with his owm employees. (App. 5.) The plaintiff 
knows now, but did not know at the time that the $7,500.00, 
the original purchase price of the land, was furnished by 
the defendant, Harry Wardman. It had no means of know- 
inging that the $12,000.00 advanced on this property was 
supplied by the said Harry Wardman. It did not know 
that the maker, payee and trustees on the deed of trust 
were employees of the said Harry Wardman. Nothing was 
brought to its attention to put it on inquiry that a corpora- 
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tion known as the D. C. Developing Company, Inc. was 
controlled by Harry Wardman’s daughter, Alice W. Rheem, 
to whom he gave the stock without consideration, nor even 
that the said Alice W. Rheem was the daughter of Harry 
Wardman. Certainly there was nothing to even warrant 
putting the plaintiff upon inquiry in these transactions, 
unless it be that three years before this judgment was 
obtained a piece of land was purchased in the name of 
Lillian R. Wardman and Helen Wardman. Would the fact 
that persons of the same surname as the judgment debtor, 
Harry Wardman, purchased a piece of ground be sufficient 
to charge the plaintiff with constructive knowledge that 
there was a deliberate attempt on the part of the said 
Harry Wardman by a series of manipulations to hinder, 
delay and defraud his creditors, and particularly this judg¬ 
ment creditor? It is true that after securing the judgment 
the plaintiff could have ascertained that property was in 
the name of persons having the same surname as the judg¬ 
ment debtor, but that and nothing more could at most have 
aroused a suspicion which would give no right of action 
and clearly not sufficient notice to now charge this plaintiff 
with laches for not acting at that time. 

Thus, in, Kilbourn v. Sunderland, 130 LT. S. 505, 9 Si Ct. 
594, 32 L. ed. 1005, Modifying (Sup. 1884) Sunderland v. 
Kilbourn, 3 Mackey (14 D. C. 506), the Court said: 

“We hold that the complainants moved with suffi¬ 
cient promptness upon discovering the fraud, and that 
although, reposing confidence in their agents, they 
may have neglected availing themselves of some source 
of knowledge they might have sought, the defendants 
cannot be allowed to say that complainants ought to 
have suspected them, and are chargeable with what 
they might have found upon inquiry aroused by such 
suspicion.” 

i 

The lower Court further states in this connection that 
“much of the factual data relied on by plaintiff is found 
in public records readily available to plaintiff.” (App. 17.) 
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It must be emphasized here that nowhere in any trans¬ 
action in connection with this property does the name of 
the judgment debtor, Harry Wardman, appear on the pub¬ 
lic records. There is certainly nothing in the public rec¬ 
ords to show that the number of persons who conspired 
with or assisted the said Harry Wardman in perpetrating 
the alleged fraud were his employees or that Alice W. 
Rlieem, w’ho held the controlling interest in the D. C. De¬ 
veloping Company, Inc., was the daughter of Harry Ward- 
man. Nor did the public records show that Lillian R. 
Wardman and Helen Wardman were the wife and daugh¬ 
ter, respectively, and in no manner indicated that the de¬ 
fendant, Harry Wardman, supplied the funds that consti¬ 
tuted the purchase price of this property. On the contrary, 
Harry Wardman, through his careful and intricate manip¬ 
ulations, deliberately sought to conceal the facts from his 
creditors and perpetrate this fraud. 

The courts invariably exercise the utmost leniency in 
the application of the doctrine of laches against plaintiffs 
where, as in this case, fraud is involved. This Court, in 
considering whether a demurrer was properly sustained on 
the ground of laches in George v. Ford, 36 App. D. C. 315, 
cited McIntyre v. Pryor, 173 U. S. 38-54, 43 L. ed. 606-612, 
19 S. Ct. Rep. 352, and said: 

“To bar relief against actual fraud, laches must not 
only consist of delay, but of delay that has worked a 
disadvantage to the opposing party. If there has been, 
in the meantime, no change of title, no great rise in 
the value of the property, no loss of material evidence, 
in general, no intervention of substantial equities, it 
is not of controlling importance that a right shall have 
been pressed with promptness. So great is its abhor¬ 
rence of fraud and the violation of fiduciary obliga¬ 
tions, that a court of equity will look with some indul¬ 
gence upon mere delay, from which no material injury 
has occurred. 

“According to the allegations of the bill in this case, 
which are admitted by the demurrer, a great fraud has 
been perpetrated upon the plaintiff by one in fiduciary 
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relation with him. The delay has not been excessive. 
There are no changes shown in the conditions and re¬ 
lations of the parties, and no intervening equities 
whatever. * * * 

“We are of the opinion, therefore, that the allega¬ 
tions of the bill disclose no such unreasonable delay on 
the part of the plaintiff as should bar his right to 
relief. ’ ’ 


The Court below apparently seeks to circumvent the law 
as thus laid down, although it did not cite a single case in 
its informal memorandum. This memorandum states that 


to permit the plaintiff to prosecute its claim “would seem” 
to place defendant at an unfair disadvantage, that she 
would be faced with the discovery of witnesses who “may 
or may not” be alive and whose whereabouts “may be” 
unknown to her. (App. 17.) This defendant, Lillian R. 
Wardman, however, would be put to no disadvantage by 
any delay. She knows now as well as she knew in 1933 
that her husband, Harry Wardman, paid the $7,500.00 con¬ 
sideration for the lots in question and that no part of this 
consideration -was paid by her or her daughter, Helen 
Wardman. She knovrs that she did not place the $12,000.00 


trust on this property or advance that sum out of her 


own 


funds. She knows now as well as she did then that the 


money for the erection of the residence valued at approxi¬ 
mately $100,000.00 was not supplied by her. So far as she 
is concerned, there has been no substantial change in her 
position. If there has been any increase in the value of 
this property, it has been caused by the natural growth of 
the real estate market, which would be offset by the depre¬ 
ciation of the property during the past eleven years. A 
review of the leading cases in this and other jurisdictions 
shows that, as a rule, this principle of changed conditions 
working an unfair disadvantage to the defendant is ap¬ 
plied where the plaintiff with full knowledge of the facts 
deliberately waits until all the parties in interest have died, 
or material witnesses which plaintiff knew were vital to the 
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defense were no longer available, or where seemingly 
worthless property has been made valuable by consider¬ 
able improvements or where the property has come into 
the hands of an innocent third person. Obviously in such 
cases, under equitable principles, the doctrine of laches 
should be applied, but we have no such situation in the 
present case. 

There is nothing in the facts alleged in the complaint, 
and we cannot go beyond the four corners of that bill, which 
would justify the presumptions contained in the memoran¬ 
dum of the lower Court. The facts alleged show that this 
was a fraud so artfully concealed that it was not discovered 
by this plaintiff until more than eleven years later, or just 
prior to the filing of the complaint. This Court, in Chiswell 
v. Johnston, 55 App. D. C. 3, 7, 299 Fed. 681, condemned 
such a situation in very forceful language when it said: 

“* * * Here the fraud is actual, not constructive; 
there is no evidence of acquiescence in the fraud, or 
that the property has increased in value, or that the 
property sought to be recovered is in the hands of per¬ 
sons innocent of the fraud. In Prevost v. Gratz, 6 
Wheat. 481, 497 (5 L. ed. 311) the rule was announced 
by Mr. Justice Story as follows: 

‘It is certainly true that length of time is no bar 
to a trust clearly established; and in a case where 
fraud is imputed and proved, length of time ought 
not, upon principles of eternal justice, to be admitted 
to repel relief. On the contrary, it would seem that 
length of time during which the fraud has been suc¬ 
cessfully concealed and practised is rather an ag¬ 
gravation of the offense, and calls more loudly upon 
a court of equity to grant ample and decisive relief.’ 

* * * • • 

“Where no damage is shown to have occurred, 
courts of equity will be much more lenient in sustain¬ 
ing a right of action as against the plea of laches than 
where it appears that through delay irreparable dam¬ 
age has been sustained.” (Emphasis supplied) 
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In the final analysis, the application of the doctrine of 
laches depends upon the facts and circumstances in each 
individual case. Darlington v. Turner, 24 App. D. C. 573, 
reversed (1906) 26 S. Ct. 630, 202 U. S. 195, 50 L. ed. 992; 
Bradley v. Davidson, 47 App. D. C. 266, 283; Walker v. 
McIntyre, 41 App. D. C. 380; Nelson v. Worthington 3 App. 
D. C. 503; Halstead v. Grimian, 152 U. S. 412,14 S. Ct. 641, 
38 L. ed. 495. All of the facts and circumstances in this 
particular case could only be ascertained after answer 
filed and a trial upon the issues. The Court below was 
obviously not justified in summarily dismissing this com¬ 
plaint on the ground of laches, based as it was upon what 
it presumed the evidence would be or what “would seem” 
to place defendant at an unfair disadvantage or what the 
defendant “may or may not” be able to prove or disprove. 

CONCLUSION. 

Lapse of time alone is no criterion for the application of 
laches but rather it is controlled by equitable consider¬ 
ations, depending upon the facts and circumstances in each 
particular case, and where fraud is involved, length of 
time ought not “upon principles of eternal justice, to be 
admitted to repel relief.” It is urged, therefore, that the 
lower Court be reversed, requiring the defendant to answer 
and a trial had upon the issues involved. 

Respectfully submitted, 

P. Michael Cook, 

815 15th Street, N. W., 
Washington 5, D. C., 
Attorney for Appellant. 
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1 Filed Nov 8 1947 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 4549-47. 

Mount Vernon Savings Bank, A corporation, Machinists 
Building, 9th & Mass. Ave., N. W., Plaintiff, 

v. 

Lillian R. AVardman, 2433 Mass. Ave., N.W., Helen AVard- 
man, 2433 Mass. Ave., X.AY., Harry AA^ardman, 2433 
Mass. Ave., N. AY., Defendants. 

Complaint 

For Determination of Ownership of Realty: To Declare 
Resulting Trust to Establish Lien 

1. This is an action to determine the ownership of real 
properly in the District of Columbia, to declare a resulting 
trust, to establish a judgment creditor’s lien and the matter 
in controversy exceeds in value and amount, exclusive of 
interest and costs, the sum of Three Thousand Dollars. 
($3,000.00) 

2. The plaintiff is a corporation engaged in a banking 
business in the District of Columbia at the times herein¬ 
after mentioned. 

3. The defendants, Lillian R. AYardman and Helen AA 7 ard- 
man, are residents of the District of Columbia and are sued 
in their own right. The defendant, Harry AA 7 ardman, died 
on Alarch 18th, 1938, leaving as his sole heirs at law and next 
of kin, upon information and belief, the defendant, Lillian 
R. AA^ardman, widow, the defendant, Helen AYardman, 
daughter, and Alice W. Rlieem Alillholland, daughter. No 
administration was had on his estate. 

4. The plaintiff, while engaged in the banking business 

in the District of Columbia did, on, to wit; the 15th 

2 day of February, 1933, for valuable consideration, 
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to wit: the renewal of note due March 14, 1930, in the 
sum of Twenty-Two Thousand Eight Hundred Fifty-Six 
Dollars and Fifty-Seven Cents ($22,856.57) and note due 
May 6, 1930, in the sum of Twenty-Three Thousand Seven 
Hundred Ninety Dollars and Fifty-Three Cents ($23,790.53) 
less payments and credits made on said notes at the time of 
giving said renewal note, received from the Wardman Cor¬ 
poration, an organization doing business in the District of 
Columbia and of which the defendant, Harry Wardman, 
was president and one, Robert N. Taylor, was secretary, a 
note for Thirty-Four Thousand Eighty-Nine Dollars and 
Forty Cents ($34,089.40) signed by the aforesaid Ward- 
man Corporation, by Harry Wardman, president and Robert 
N. Taylor, secretary; and endorsed by the defendant, Harry 
Wardman; that said note was not paid; on, to wit; Febru¬ 
ary, 1936, the plaintiff obtained in this Court in the case of 
Mount Vernon Savings Bank v. Wardman Corporation, 
Harry Wardman, and Thomas P. Bones, Law No. 86607, a 
judgment in the amount of Thirty-Four Thousand Eighty- 
Nine Dollars and Forty Cents ($34,089.40) with interest 
from February 15, 1933, plus 5% attorneys fee and costs, 
against the said three defendants in said suit and said judg¬ 
ment is still in full force and effect. 

5. On, to wit, February 23, 1933, there was conveyed to 
the defendants, Lillian R. Wardman and Helen Wardman, 
joint tenants, by Philip Dexter and George Von L. Meyer, 
Jr., trustees under the will of George Von L. Meyer, de¬ 
ceased, Lot 1 and the East three (3) feet front of Lot 2, in 
Block 1, “Belair Heights”, the consideration being $7,- 
500.00. On, to wit, April 17,1933, there was conveyed to the 
defendants, Lillian R. Wardman and Helen Wardman, joint 
tenants, by Frank O. Lowden, et ux, part of Lot 2, Block 1, 
“Belair Heights”, being a three foot frontage by a depth of 
125 Ft. of said Lot for a consideration of $10.00. On, to 
wit, May 15, 1933, the defendants, Lillian R. Wardman and 
Helen Wardman, as owners, sub-divided Lot 1 and part of 
Lot 2 in Block 1, “Belair Heights” into Lot 46 in Square 
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2506, as recorded in the office of the surveyor of the 
3 District of Columbia in Liber 97 Page 138. On said 
plat were Rebecca Levitan and Robert N. Taylor, 
both employees of the defendant, Harry Wardman, as wit¬ 
nesses. 

6. On, to wit, May 15, 1933, the defendants, Lillian R. 
AVardman and Helen Wardman, executed a deed of trust 
to Howard A. Burns and Rebecca Levitan, trustees, to se¬ 
cure the promissory note of Robert G. Van Vranken, in the 
amount of $12,000.00, payable to M. May Douglass, three 
years after date with interest at 6% per annum for “money 
loaned and advanced on the property described in the 
trust”. To date, the above deed of trust has not been re¬ 
leased of record. The above-mentioned Howard A. Burns 
and Rebecca Levitan, trustees, under said deed of trust and 
the said M. May Douglass, the payee of the said note se¬ 
cured by said deed of trust, were all employees of the de¬ 
fendant, Harry Wardman. The said Robert G. Van Vran¬ 
ken, the maker of said deed of trust note, was, at the time, 
Vice President of Harry Wardman Inc., a corporation of 
which the defendant, Harry Wardman, was president and 
principal stock holder. 

7. On, to wit, May 10,1933, there was issued by the Build¬ 
ing Inspector’s Office of the District of Columbia, Permit 
No. 162605, to the D. C. Developing Company, Inc., to build 
a residence on Lot 46, Square 2506. Said building was 
erected on said Lot under the supervision of employees of 
the defendant, Harry Wardman, and is now known as 
premises 2433 Massachusetts Ave., N. W., and is valued at 
upwards of $100,000.00, subject only to the encumbrance of 
$12,000.00, referred to in the preceding paragraph. 

8. After the erection of the dwelling referred to in Par. 
7 hereof, the defendant, Harry Wardman, occupied same as 
his residence, and that of his family until the time of his 
death in 1938, and the defendant, Lillian R. AVardman, his 

widow, now occupies same as her residence. 

* 4 9. On, to wit, the 16th day of January, 1932, the 

aforesaid Harry AVardman and Robert N. Taylor to- 
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getlier with Robert G. Van Vranken and Rebecca Levitan 
did file with the Recorder of Deeds of the District of Colum¬ 
bia, a certificate of incorporation creating a corporation 
known as the D. C. Developing Company, Inc., referred to in 
Par. 7 hereof for the purpose of “doing a general construc¬ 
tion business” and with a capital stock of 300 shares of the 
par value of ten dollars ($10.00) per share and did file 
therewith a subscription list showing the following to be 
all of the stockholders of said corporation at the time of 


its creation, namely: 

Harry Wardman. 1 share 

Robert N. Taylor. 14 shares 

R. G. Van Vranken. 14 shares 

Rebecca Levitan. 1 share; 

Alice W. Rhecm. 270 shares 


That said subscription list was signed by all the sub¬ 
scribers except Alice W. Rlieem who did not sign the sub¬ 
scription list filed as aforesaid. The above-mentioned: sub¬ 
scribers, Taylor, Van Vranken and Levitan were all em¬ 
ployees of the defendant, Harry Wardman. The subscriber, 
Alice W. Rlieem, is now is now Alice W. Millholland, 
daughter of the defendant, Harry Wardman, to whom the 
said Harry Wardman, it is alleged upon information and 
belief, gave the 270 shares or 90% of the stock of the; said 
D. C. Developing Company, Inc., without consideration. 

10. The plaintiff further alleges, upon information: and 
belief, that the $7,500.00 with which Lot 46 in Square 2506 
was originally purchased, was furnished by the defendant, 
Harry Wardman; that the $12,000.00 advanced under the 
the deed of trust dated May 15, 1933, was furnished by the 
defendant, Harry Wardman, through his employees;; that 
the building now on said Lot was erected by the defendant, 
Harry Wardman, with his own funds, and by his own em¬ 
ployees, and/or through corporations wholly controled by 
said Harry Wardman, including the D. C. Developing Com¬ 
pany, Inc., hereinbefore mentioned, a corporation 
5 wholly owned and controled by the defendant, Harry 
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Wardman, his daughter, Alice W. Rheem, and employees 
of the said Harry Wardman. 

11. The promissory note upon which this plaintiff ob¬ 
tained judgment against the defendant, Harry Wardman, 
as set forth in Par. 4 hereof, was dated February 15, 1933. 
The series of conveyances by which the defendants, Lillian 
R. Wardman and Helen Wardman, obtained title of record 
as joint tenants in Lot 46 Square 2506, began with the origi¬ 
nal conveyances mentioned in Par. 5 hereof, dated February 
23, 1933, only eight days after the defendant, Harry Ward- 
man, executed the promissory note to the plaintiff. 

12. The plaintiff further alleges that the defendant, 
Harry Wardman, caused the title to said premises to be 
conveyed to the defendants, Lillian R. Wardman, his wife, 
and Helen Wardman, his daughter, for the purpose of 
hindering, delaying and defrauding his creditors, and par¬ 
ticularly this plaintiff. 

Wherefore, the plaintiff demands: 

1. That the Court adjudge and decree that the aforesaid 
land and premises, to wit, Lot 46 in Square 2506, in the Dis¬ 
trict of Columbia, is the property of the defendant, Harry 
Wardman, subject only to the lien of the judgment of the 
plaintiff in Law No. 86607 in this Court. 

2. That the Court adjudge and decree that the defend¬ 
ants, Lilliam R. Wardman and Helen Wardman, hold Lot 
46 in Square 2506, as trustees for the defendant, Harry 
Wardman, subject only to the lien of the judgment of the 
plaintiff in Law No. 86607. 

3. That the Court adjudge and decree Lot 46 in Square 
2506, subject to the lien of the plaintiff judgment creditor. 

4. And for such other and further relief as the exigencies 
of the case may require and to the Court may seem just and 
proper. 

P. Michael Cook, 

815 Fifteenth Street, N. W., 
Attorney for Plaintiff. 
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6 Filed Dec 2 1947 

Motion of Defendant, Lillian R. Wardman, to Dismiss 

the Action 

The defendant, Lillian R. Wardman, moves the Court as 
follows: 

1. To dismiss the action because the complaint fails to 
state a claim against this defendant upon which relief can 
be granted. 

2. To dismiss the action on the ground that it is barred 
by the Statute of Limitations, Sec. 12-201, D. C. Code 1940. 

3. To dismiss the action on the ground that it is barred 
by laches. 

Hamilton and Hamilton 

By Henry R. Tower, 

Attorneys for Defendant, 
Lillian R. Wardman, 

* * * * # # * # * * 

7 Filed Dec 2 1947 

Points and Authorities in Support of the Motion of De¬ 
fendant, Lillian R. Wardman, to Dismiss the Action 

STATEMENT 

In 1936, February 27, it is stated in the complaint, Mount 
Vernon Savings Bank obtained judgment in Law No. 86607, 
for $34,089.40, against Harry Wardman (who died in 1938) 
and others. 

In 1932, January 16, as records of the Office of Recorder 
of Deeds show, Harry Wardman, Robert N. Taylor, R. G. 
Van Vranken, Rebecca Levitan, and Alice W. Rheem organ¬ 
ized a corporation, “D. C. Developing Company.” 

In 1933, February 23, grantors not shown to have had 
any connection with or knowledge of Harry Wardman, con¬ 
veyed to this defendant, Lillian R. Wardman, and her 
daughter, Helen Wardman, (also a defendant herein), as 
joint tenants, certain real estate now known as No. 2433 
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Massachusetts Avenue, N. W., and in respect of this prop¬ 
erty, there was in 1933, on May 10, issued to the above 
named D. C. Developing Company, a D. C. Building In¬ 
spector’s permit for erection of a residence. This 

8 residence was built under supervision of employees 
of Harry Wardman, and is now known as No. 2433 

Massachusetts Avenue, N. W. and is now worth upwards 
of $100,000. 

In 1933, in two other respects, the complaint states the 
connection with the improvement of this property, of three 
other persons known as employees of Harry Wardman, 
and co-incorporators with him of the D. C. Developing Com¬ 
pany. The Records of the Surveyor of the District show 
that the plat of the subdivision of this property was wit¬ 
nessed by Rebecca Levitan, and Robert N. Taylor. And the 
Recorder of Deeds records show a trust recorded on the 
property to secure a $12,000 note of R. G. Van Vranken and 
the trustees under the trust were Rebecca Levitan, again, 
and Howard A. Burns. The note was payable to M. May 
Douglass, and M. May Douglass and Howard A. Burns were 
also employees of Harry Wardman. Van Vranken was 
Vice-President of Harry Wardman, Inc., of which Harry 
Wardman was President and principal stockholder. 

The complaint further states that Harry Wardman oc¬ 
cupied the property as his residence, until his death in 
1938, and that his family lived there, and that the defend¬ 
ant, Lillian R. Wardman, now occupies it as her residence. 

The complaint states on information and belief that the 
funds with which the property was purchased were “fur¬ 
nished” by Harry Wardman, and the building erected with 
Wardman’s own funds, and that the title was caused to be 
conveyed to this defendant and her daughter, the defend¬ 
ant, Helen Wardman, for the purpose of hindering, delay¬ 
ing and defrauding the creditors of Harry Wardman, and 
particularly the Mount Vernon Savings Bank. 

9 Obviously, all of the above information which is 
contained in public records, showing the connection of 



9 


Wardman and his five named employees, with the property, 
was available to the Mount Vernon Savings Bank, both 
before and at the time of the judgment; and has remained 
available through the eleven years and some months which 
have intervened before the filing of this action. 

No explanation or excuse for this unconscionable delay 
is made. The language of Mr. Justice Proctor, in his Memo¬ 
randum Opinion in Rawlev, et al, Trustees, v. Perruso, 
Civil Action No. 20,046, is strikingly applicable: 

“ # * * Nothing appears which can reasonably account for 
the quiescent attitude of the judgment creditors all these 
years. The means of knowledge were accessible, and should 
have been known if any diligence had been shown. In¬ 
deed, after all these years, the most plausible supposition is 
that the bank knew of the transaction, and did not feel 
justified in taking any action.” 

This Opinion of Judge Proctor may have a peculiar applica¬ 
tion in this present case, as the plaintiffs in the Perruso case 
were the liquidating trustees of the Franklin National 
Bank. 


THE STATUTE OF LIMITATIONS 

Judgment was entered, February 27, 1936. 

This action was filed, November 8, 1947. 

The Court is not here concerned with the twelve year life 
of a judgment, nor with the effectiveness of execution and 
direct remedies to obtain satisfaction of a judgment. This 
action is an attempt to secure an indirect remedy to make 
the judgment available, and as such it falls into the class 
of actions the limitation of which is not otherwise specific¬ 
ally prescribed in the Code; and under the code Section 12- 
201, “no action * * * (other than specified ones) * * * shall 
be brought after three years from the time when the right 
to maintain such action shall have accrued.” 

10 So far as appears from the complaint, all the in¬ 
formation which the Mount Vernon Bank now has in 
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respect to the property sought herein to be reached, was 
available to it before, at the time of and immediately after 
rendition of the judgment, and no reason appears why the 
action did not accrue immediately on rendition of the judg¬ 
ment and consequently, the action was barred in February, 
1939. 

Under the Federal Rules of Civil Proceedure, the defense 
of Statute of Limitations may be raised by motion to dis¬ 
miss the complaint, where, as here, the application of the 
statute appears from the complaint. 

In Pearson v. O’Connor, 70 'Washington Law Reporter, 
297, Mr. Justice Bailey said in part: 


“The motion to dismiss will be overruled except as to the 
statute of limitations as to libel. The present rules are 
modeled largely on the former equity rules under which 
the defense of the statute of limitations could be raised by a 
motion to dismiss. One of the objects of the new rules is 
the saving of time, and it would seem to be a useless waste 
of time not to entertain a motion to dismiss where a com¬ 
plaint shows on its face that the cause of action is barred. 
This defense is raised “affirmatively” in the motion to dis¬ 
miss, and it seems unnecessary to go further and raise the 
same defense by answer. 


“The motion to dismiss will therefore be sustained as to 
so much of the complaint as seeks to hold the defendants 
liable on the ground of any libelous publication.” 


See also, Commentary, 3 Federal Rules Service, page 671; 
Reeves v. Weiss, 119 Fed. 2d. 472; Wilson v. Shores-Mueller 
Co., 40 Fed. Supp. 729; Abram v. San Joaquin, 46 Fed. 
Supp. 969; Gossard v. same, 149 Fed. 2d. Ill; Berry v. Chry¬ 
sler, 150 Fed. 2d. 1002; Cummings v. Hubbell, 10 Fed. Rules 
Service, (12b) 325. 


LACHES. 

Eleven years and eight months elapsed between the entry 
of the judgment and the filing of this complaint. 
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The operative portions of the complaint are the allega¬ 
tions of fraud by Harry Wardman in furnishing 

11 $7,500 to buy the real estate, $12,000 for the trust on 
the property, and in erecting the residence building 

with his own funds. These allegations are made on in¬ 
formation and belief. The information upon which this 
belief is founded, was apparently all in available public 
records beginning January 16, 1932, and running through 
May 15, 1933. The complaint contains no other, or further 
or added, information (in respect of the ownership of the 
property) to that contained in public records at the time 
the judgment was rendered, February 27, 1936. 

There is nothing in the complaint to show that the Mount 
Vernon Savings Bank did not know from 1933 to 1936 all 
that it now knows about this property and Harry Wardman, 
and there is nothing to explain the long delay. “The doc¬ 
trine of laches protects against a proceeding instituted or 
prosecuted without diligence and where the delay and thus 
the fault of one party results in an unfair advantage over 
his adversary.” Drees v. Waldron, 212 Federal at p. 95; 

What rights the Mount Vernon Savings Bank may have 
had under this judgment against the property were only 
available for a reasonable time after the judgment, and the 
lapse of time and the changes in conditions have now made 
action by the Bank unavailable. 

The Court will take judicial notice that #2433 Massachu¬ 
setts Avenue, N. W., is in a very exclusive, highly restricted 
area, the best class of residential property in the District. 
Judicial notice will also be taken, it is assumed, of the fact 
that the values of this limited class of property have! in¬ 
creased at least one hundred percent since 1936, and that 
there has been for some five years a definite shortage of 
housing accomodations of very type. During the period of 
eleven years of inactivity of the plaintiff, the potential loss 
of this defendant has been steadily increasing. 

12 Very pertinent to the situation in this case is the 
memorandum of Mr. Justice Proctor, in Mount Ver- 
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non Savings Bank v. Alice W. Millbolland and D. C. De¬ 
veloping Co., C. A. 729-47, on motion to dismiss the action. 
The same judgment involved in this present case, C. A. 
4549-47 was involved in that case, C. A. 749-47, and the 
same plaintiff, Mount Vernon Savings Bank, sued two de¬ 
fendants, one of which was the D. C. Developing Co., men¬ 
tioned in this present complaint against the defendant. 
Other property than ^2433 Massachusetts Avenue, N. W., 
was involved in that case, but it is submitted that there is 
little, if any difference in the law applicable to the two 
cases. 


“Memo on Motion to Dismiss Complaint. 

In view of the long lapse of time since the series of con¬ 
veyances recited in the bill, and the final conveyance to the 
defendant, Millbolland, in 1938, there should be some allega¬ 
tion of lack of knowledge in order to overcome any presump¬ 
tion of laches. Moreover, as the bill now stands it appar¬ 
ently only seeks a declaratory judgment of title to the prop¬ 
erty. However, if the facts warrant a right of action it 
should be for the final remedy of subjecting the property to 
the lien of the judgment creditor, for that right would have 
accrued without any legal obstacle to immediately pursue 
the final remedv. 

Under such circumstances there is no ground for a de¬ 
claratory judgment. 

For these reasons the motion to dismiss will be granted, 
with leave to file an amended complaint within 15 days. 

June 17, 1947. 

James M. Proctor, 
Justice.” 

Schneider v. Schmitt, 98 At. 41S, 86 N. J. Eq. 366, was a 
creditors suit in which the court said in part, at p. 420 
“This condition is the result of complainant’s laches or 
failure to assert their rights, if any they had, under the 
execution and levy of November, 1904, until the commence- 
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ment of this suit in 1914. Their claim must be regarded as 
a stale one, and a court of equity does not look with favor 
upon the case of a complainant who has remained inactive 
for years, during which time innocent parties whose 
13 interests are jeopardized by his dormant rights have 
gone on in fancied security to spend money on im¬ 
provements, when conditions cannot be reinstated, and when 
the truth has been necessarily obscured by lapse of time, 
and a court of equity always refuses to aid demands when 
the party has slept upon his rights * * 

Nine years was held an unreasonable time in Gould v. 
Tryon, Walker’s Oh. (Michigan). 

Nearly seven years delay was sufficient to defeat in Ault- 
man v. Jackson, 122 Ill. App. 639. 

And see; Anglo-American Developing Co. v. Stapleton, 
67 App. D. C., 209. 


RESULTING TRUST. 

The second prayer of the complaint asks a decree that 
defendants hold the property as trustees for Harry Ward- 
man. Harry Wardman died in 1938. 

Under the conditions set up in the complaint, the Mount 
Vernon Savings Bank has no right whatever to affect this 
property in any way contemplated in the complaint. 

In Twin-Lick Oil Co. v. Marbury, 91 U. S. 587, the bill 
asked a decree that defendant held as trustee for complain¬ 
ant the property involved. The court said in part, at p. 
591: 


“The doctrine is well settled, that the option to avoid 
such a sale must be exercised within a reasonable time. This 
has never been held to be any determined number of days or 
years as applied to every case, like the statute of limita¬ 
tions, but must be decided in each case upon all the elements 
of it which affect that question. These are generally the 
presence or absence of the parties at the place of the trans¬ 
action, their knowledge or ignorance of the sale and of the 
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facts which render it voidable, the permanent or fluctuating 
character of the subjectmatter of the transaction as affect¬ 
ing its value, and the actual rise or fall of the property in 
value during the period within which this option might have 
been exercised. 

In fixing this period in any particular case, we are but 
little aided by the analogies of the statutes of limitation; 
while, though not falling exactly within the rule as to time 
for rescinding, or offering to rescind, a contract by one of 
the parties to it for actual fraud, the analogies are 
14 so strong as to give to this latter great force in the 
consideration of the case. In this class of cases the 
party is bound to act with reasonable diligence as soon as 
the fraud is discovered, or his right to rescind is gone. No 
delay for the purpose of enabling the defrauded party to 
speculate upon the chances which the future may give him 
of deciding profitably to himself whether he will abide by his 
bargain, or rescind it, is allowed in a court of equity.” 
********** 

“The authorities to the point of the necessity of the exer¬ 
cise of the right of rescinding or avoiding a contract or 
transaction as soon as it may be reasonably done, after the 
party with whom that right is optional is aware of the facts 
which give him that option, are numerous and well collected 
in the brief of appellees’ counsel.” * * * 

The court said that in not taking action in filing suit until 
nearly four years after the sale, “We should hold that plain¬ 
tiff has delayed too long.” 

DECLARATORY JUDGMENT. 

From the memorandum Opinion of Judge Proctor in 
Mount Vernon Savings Bank v. Alice Millholland and D. C. 
Developing Company, C. A. 729-47, the companion case to 
this present case, it seems likely that claim will be made on 
behalf of the Mount Vernon Savings Bank in this case, 
that there should be a judgment under the Federal Declara- 
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tory Judgment Act. Judge Proctor’s Opinion, on page 5 
hereof reads in part: 

“* * * Moreover, as the bill now stands it apparently only 
seeks a declaratory judgment of title to the property. How¬ 
ever, if tlie facts warrant a right of action it should be: for 
the final remedy, of subjecting the property to the lien of 
the judgment creditor, for that right would have accrued 
without any legal obstacle to immediately pursue the final 
remedy. Under such circumstances, there is no ground for 
a declaratory judgment.” * * * 

With the necessary changes in property and defendants, 
the complaints are practically the same in the two actions, 
and so it may be expected, that, as in C. A. 729-47, the de¬ 
mand for a declaratory judgment will be made in this case; 
but if so, the proper disposition of the claim will be that 
made by Judge Proctor in the other ease; namely, “** * 
there is no ground for a declaratory judgment.” 

15 In the first place, the remedy for declaratory judg¬ 
ment is discretionary. Washington Terminal Com¬ 
pany v. Boswell, 75 App. D. C., at p. 17. 

In New Discoveries v. Wisconsin Alumni, 13 Fed. Supp., 
at ]>. 597, in granting motion to dismiss the complaint, the 
court said in part: 

“Actions for declaratory judgments are in the nature of 
a summary action, and arc ordinarily limited to cases where 
facts are simple or stipulated; to settle disputes relating to 
the interpretation of statutes and construction of wills and 
contracts. * * *” 

The Circuit Court of Appeals of the Eighth Circuit said 
in Miller v. City of Greenville, 138 Fed. 2d., 712, at p. 721: 

“The Declaratory Judgments Act was not devised to 
deprive courts of their equity powers or of their freedom to 
withhold relief upon established equitable principles. It 
only provided a new form of procedure for the adjudica¬ 
tion of rights in conformity to those principles. * * *” 



16 


In Buromin Co. v. National Alumniate Co. 70 Fed. Supp., 
214, the court said in part: 

“ * * * The true rule, as I apprehend, is that when the 
proceeding partakes of the nature of equity it calls into play 
appropriate equitable principles, and when it partakes of a 
suit at law, it utilizes any available legal principles neces¬ 
sary for the proper determination of the issues. # * *” 

(The defenses of unclean hands and estoppel were recog¬ 
nized as available in a Delaratory judgment action, al¬ 
though on the facts in this particular case, were found not 
applicable.) 

In other words, the complaint viewed as one for a declara¬ 
tory judgment is quite as open to the defenses of Statute of 
Limitations and laches as it would be under any of the other 
possible aspects in which it might be viewed. 

In Summary, 

the action is barred by the Statute of Limitations. 

No relief can be granted because of the laches of Mount 
Vernon Savings Bank. 

16 Treatment of the complaint as one under the Fed¬ 
eral Declaratory Judgment Act does not save the 
complaint from the dismissal -which is necessary on appli¬ 
cation of the defenses of Statute of Limitations and laches. 

Hamilton and Hamilton, 

By Henry R. Gower. 

*###•#•#*• 
26 Filed Feb 3 1948 

Informal Memorandum 

The claim is regarded as a stale one and is barred by 
laches. Eleven years and eight months elapsed between 
the entry of the judgment and the filing of this complaint. 
The doctrine of laches protects against a proceeding insti¬ 
tuted or prosecuted without diligence and where the delay 
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and thus the fault of one party results in an unfair advan¬ 
tage of his adversary. 

Plaintiff was bound to act with reasonable diligence and 
so assert its claim within a reasonable time when the facts 
and circumstances relied on were known or with reasonable 
diligence should have been known to it. For all that: ap¬ 
pears in the complaint the facts, circumstances and informa¬ 
tion now relied on were or should have been known to plain¬ 
tiff when the judgment was entered in 1936, and if not so 
known no diligence on the part of plaintiff is shown to ex¬ 
cuse the unseemly delay in bringing the present suit. It is 
noted that much of the factual data relied on by plaintiff is 
found in public records readily available to plaintiff. 

27 To permit plaintiff to prosecute its claim at this 
late date would seem to place defendant at an unfair 

disadvantage. Her husband Harry Wardman died in 1938. 
She would be put to the necessity of producing private rec¬ 
ords, the existence of which is unknown to her. She would 
be faced with the discovery of witnesses who may or may 
not be alive and whose whereabouts may be unknown to her. 

On the whole the court thinks that the doctrine of laches 
is available to defendant and is a bar to plaintiff. The 
several elements of the doctrine are present and the facts of 
the case fully warrant its application. 

The motion to dismiss is sustained. 

F. Dickinson Letts, 

Justice . 

#*#•***### 

28 Filed Feb 16 1948 
Order for Dismissal of Action 

This complaint came on to be heard on motion of the de¬ 
fendant, Lillian R. Wardman, and the Court having consid¬ 
ered the pleadings in the action and having heard oral argu¬ 
ment of counsel for plaintiff and defendant and having con¬ 
cluded that the defendant’s motion should be granted, 
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It is hereby Adjudged, Ordered and Decreed that the 
above entitled action be and it is hereby dismissed with 
prejudice. 

Dated February 16, 194S. 

F. Dickinson Letts, 
Associate Justice. 

Seen: 

P. M. Cook, 

A tty. for plaintiff. 

N/C 

#*##*#**#« 

29 Filed Feb 26 1948 

Notice of Appeal 

Notice is hereby given that the Mount Vernon Savings 
Bank, to the use of Mount Vernon Mortgage Corporation, 
assignee, plaintiff above named, appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment entered in this action on February 16, 194S. 

P. Michael Cook, 

Attorney for Plaintiff. 

**###*###* 

30 Filed Mar 3 1948 

Motion to Strike Notice of Appeal 

Now comes the defendant, Lilliam R. Wardman, by her 
attorneys, Hamilton and Hamilton, and moves the Court to 
strike the Notice of Appeal, filed in the above entitled Civil 
Action, on February 26, 1948, and for grounds of said Mo¬ 
tion says: 

(1) The said Notice of Appeal does not comply with the 
applicable Rule of Court, (Federal Rules of Civil Pro¬ 
cedure, Rule 73 (b)) in that it does not correctly specify the 
Party Plaintiff taking the appeal. 
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In said Civil Action No. 4549-47, the Docket of the Court, 
the Complaint therein filed, and the Order for Dismissal of 
Action, (from which appeal is sought) all specify the Plain¬ 
tiff as “Mount Vernon Savings Bank, a corporation, plain¬ 
tiff.” 

In said Notice of Appeal the Plaintiff is specified as 
“Mount Vernon Savings Bank, to the use of Mount Vernon 
Mortgage Corporation, assignee, Plaintiff.” 

(2) The Complaint in said C. A. 4549-47 is thus cap¬ 
tioned : 

“For Determination of Ownership of Realty; To Declare 
Resulting Trust, To Establish Lien.” 

And in the said Complaint it appears that the lien to 
which reference is made is that of a judgment obtained by 
the “plaintiff” in Law No. 86607. The Docket * * * in 
said Law No. 86607 and the Court papers therein 
31 show that on February 12, 1948, there was filed in 
said action, a paper reading as follows: 

“In the District Court of the United States for. the 

District of Columbia 

(rubber stamp) 
Filed Feb. 12, 1948. 

the 3rd day of March 1938. 

Law No. 86607 

Mount Vernon Savings Bank, a corporation, 

v. 

Wardman Corporation, Harry Wardman, and Thomas P. 

Bones. 

For value received, Mount Vernon Savings Bank, a cor¬ 
poration, hereby transfers and assigns to Mount Vernon 
Mortgage Corporation, a corporation, the judgment entered 
in the above entitled cause in favor of the plaintiff on Feb- 
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ruary 27,1936, in the sum of $34,089.40, interest at 6% from 
February 15, 1933, 5% attorneys fees. 

Mount Vernon Savings Bank, 

by Frank W. Lee, President, 

206 Machinist Building 
Washington, D. C. 

Attest: 

Robert T. (Winfield) 

Ca shier. (name illegible).” 

(Seal) 

(**The docket entry omits the date of the assignment 
March 3, 1938, and the Court caption.) 

From the last above matters, of which the Court will 
take judicial notice, it is plain that at the time, November 8, 
1947, of the institution of this action, C. A. 4549-47, and at 
all times thereafter, Mount Vernon Savings Bank, a corpo¬ 
ration, was not the real party in interest in the matters set 
out in the said Complaint, and was therefore not entitled to 
prosecute the said action. And, further, not being the real 
party in interest, the said Mount Vernon Savings Bank, was 
not a party aggrieved by the Order for Dismissal of the 
action, entered by the District Court in said action on Feb¬ 
ruary 16, 1948, and the Mount Vernon Savings Bank may 
not “appeal therefrom”. 

32 And the “Mount Vernon Mortgage Company,” 
a corporation, is not a party to Civil Action No. 4549- 
47, and therefore cannot be a party aggrieved by any Order 
which the District Court has made in said action, and may 
not appeal therefrom. 
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(Filed Mar 3 1948) 

Mr. P. Michael. Cook, 

Attorney for Plaintiff, 

815-151h St., 1ST. W. 

Washington 5, D. C. 

Please take notice that the attached motion filed in the 
above entitled case will be presented to the Motions’ Jus¬ 
tice at the time assigned therefor by the Clerk of said Jus¬ 
tice, or as soon thereafter as Counsel can be heard. 

Hamilton and Hamilton, 

By Henry R. Tower, 

Attorneys for defendant, 
Lillian R. Wardman.\ 

********** 
33 Filed Mar 3 1948 

Points and Authorities in Support of the Motion of De¬ 
fendant, Lillian R. Wardman, to Strike the Notice of 
Appeal Filed Herein 

The Notice of Appeal docs not specify correctly the 
party taking the appeal, and thus does not satisfy Rule; 73 
(b) of the Federal Rules of Civil Procedure, which is; in 
part as follows: j 

“73. (b). Notice of Appeal. The notice of appeal shall 
specify the parties taking the appeal * * 

The Notice of Appeal discloses that the action has not 
been prosecuted by the real party in interest and thus Rule 
17 (a) of the said Rules has not been satisfied. This Rule 
reads in part as follows: 

“17. (a). Real Party in interest. Every action shall be 
prosecuted in the name of the real party in interest * * V’ 
The assignor of an assigned claim is not the real party in 
interest. 

Stern Agency v. Mutual Benefit, 43 Fed. Supp., 167. 
Federal Rules Service, 17 a, 13. 
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Federal Rules Service, Vol. 5, Commentary, p. 819, 
Rule 17 a, 13. 

Authority to strike the Notice of Appeal would 

34 seem to be given by Rule 12 (f). 

The right to appeal is confined by 1940 Code, D. C. 
Title 17-101, to a “party” aggrieved, the provision in part 
follows: 

“Any party aggrieved by any final order, judgment or 
decree of the District Court of the United States, for the 
District of Columbia, or of any justice thereof, may appeal 
therefrom, to the said United States Court of Appeals, for 
the District of Columbia * # 

Hamilton and Hamilton, 

By Henry R. Tower, 

Attorneys for defendant, 
Lillian R. Wardman. 

###*#*••#* 

35 Filed Mar 23 1948 

Order 

This cause came on to be heard upon the motion of the 
defendant, Lillian R. "Wardman, to strike the notice of ap¬ 
peal, and thereupon, upon consideration thereof and after 
argument of counsel, it was by the Court this 23rd day of 
March, 1948, 

Ordered, that the said motion be and the same is hereby 
overruled. 

F. Dickinson Letts, 

Seen Justice. 

Hamilton and Hamilton, 

By Henry R. Tower, 

Attorneys for defendant, 

Lillian R. Wardman. 

##**###••# 
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IN THE 


United States Court of Appeals 

foe the District of Columbia Circuit. 


No. 9815. 


MOUNT VERNON SAVINGS BANK, to the use of Mount 
Vernon Mortgage Corporation, assignee, Appellant, 

v. 

LILLIAN R. WARDMAN, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLEE. 


The question which the Appellant presents to the Court 
is the propriety of the Order dismissing the Complaint. 
Accordingly, Appellant’s Statement of the Case should 
be confined to the allegations as they appear in the Com¬ 
plaint. In the Statement of the Case some of the allega¬ 
tions which are made on information and belief, are not so 
qualified. 
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The Statement of Points, Appellant’s Brief, page 5, 
presents as the only point involved whether or not the 
plaintiff-appellant was guilty of laches. True, this is the 
only point brought to this Court by the plaintiff-appellant; 
but the defendant-appellee has submitted a Motion to Dis¬ 
miss the Appeal on which action was on June 11,1948, post¬ 
poned by this Court until the hearing on the merits, at 
which time the Court has stated, oral argument will be 
allowed. The points involved are (A) whether the Appeal 
should not be dismissed on the Motion on the Preliminary 
Beeord, and if the Court should pass on to a consideration 
of the merits, (B) whether the laches of the plaintiff-appel¬ 
lant do not require an affirmance of the Order dismissing 
the Complaint. 


SUMMARY OF ARGUMENT. 

A. 

Motion to Dismiss the Appeal. 

The Motion to Dismiss the Appeal filed by the Defendant- 
Appellee, based upon the Preliminary Record, should be 
granted. The nominal Appellant, the Mount Vernon Sav¬ 
ings Bank, obtained a judgment on February 27th, 1936. 
And on March 3rd, 1938, the Mount Vernon Savings' Bank 
assigned the judgment in entirety to the Mount Vernon 
Mortgage Corporation. However, the assignment was not 
filed in the District Court in the case in which it was ob¬ 
tained (Law No. 86,607, Supreme Court of the District of 
Columbia) until February 12, 1948. 

Consequently, nine years before filing in its own name 
Civil Action No. 4549-47, the Mount Vernon Savings Bank 
had lost all interest in the judgment. 

And the nominal use-plaintiff, Mount Vernon Mortgage 
Corporation, first appeared in this case (Civil Action No. 
4549-47) by the entirely unauthorized procedure of simply 
adding its name to the caption of the case in the Notice of 
Appeal. For this, no leave was granted, no order made. 
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Mount Vernon Savings Bank has not owned nor had any 
interest in the judgment for over nine years and Mount 
Vernon Mortgage Corporation is not, and never lias been, 
a party to Civil Action No. 4549-47, and is not a party ag¬ 
grieved by the Order from which the attempt to appeal lias 
been made. 

B. 

The Laches of the Appellant. 

Plaintiff-appellant waited for eleven years and eight 
months before filing Civil Action No. 4549-47. All the mat¬ 
ter which is well pleaded in the Complaint and admitted in 
the Motion to Dismiss was contained in accessible, popu¬ 
larly well known local public records, and obviously avail¬ 
able to the plaintiff Appellant on every business day dur¬ 
ing the period. 

The failure of the plaintiff-appellant to make use of the 
information in the public records showed such lack of dili¬ 
gence—such negligence as to constitute laches more than 
sufficient to bar the action. 

The effect of this unexplained and unnecessary delay has 
been to put the defendant-appellee at serious disadvantage. 

ARGUMENT. 

A. 

The Motion to Dismiss. 

The Order from which appeal has been taken was signed 
in Civil Action No. 4549-47, and the Notice of Appeal filed 
in that Action does not comply with Federal Rule 73 (b) 
in that the Notice of Appeal does not correctly specify the 
party Plaintiff taking the appeal. In Civil Action No. 
4549-47, the Docket of the District Court, the Complaint 
and the Order of the District Court for Dismissal of the 
Action, all specify the plaintiff as “Mount Vernon Savings 
Bank, a corporation, Plaintiff.” In the Notice of Appeal, 
the Plaintiff is specified as “Mount Vernon Savings Bank, 
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to the Use of Mount Vernon Mortgage Corporation, a cor¬ 
poration, assignee, Plaintiff.” 

The Complaint in Civil Action No. 4549-47 is thus cap¬ 
tioned : 

“For determination of Ownership of Realty; To De¬ 
clare Resulting Trust, to Establish Lien.” 

And in the Complaint, it appears that the lien to which 
reference is made is that of a judgment obtained by the 
“Plaintiff”, in Law Case No. 86,607, Supreme Court of 
the District of Columbia, on February 27, 1936. The Doc¬ 
ket in said Law Case No. 86,607 and the Court papers 
therein show* that on February 12, 1948, there was filed in 
said Law Case a paper dated March 3, 1938, (Preliminary 
Record 9) (Exhibit “A”) purporting to be an assignment 
by the Mount Vernon Savings Bank to the Mount Vernon 
Mortgage Corporation, of the judgment in Law Case No. 
86,607. This paper is as follows: 

“Praecipe” 

“In the District Court of the United States for the 

District of Columbia. 

(rubber stamp) 
filed 

Feb. 12, 1948. 

the 3rd day of March 1938. 

Mount Vernon Savings Bank, a corporation 

vs. 

"Wardman Corporation, Harry Wardman, and 
Thomas P. Bones. 

Law No. 86607. 

For value received, Mount Vernon Savings Bank, a 
corporation, hereby transfers and assigns to Mount 
Vernon Mortgage Corporation, a corporation, the 
judgment entered in the above entitled cause in favor 
of the plaintiff on February 27, 1936, in the sum of 
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$34,089.40, interest at 6% from February 15, 1933, 5% 
attorneys fees. 

Mount Vernon Savings Bank 

By Frank W. Lee, President 

206 Machinist Building. 

Washington, D. C. 

Attest: 

Robert T. (Winfield) 

Cashier (name illegible)’’ 

(seal) 

From the last above matter, it is plain that, at the time 
of the institution, November 8, 1947, of this action, C. A. 
4549-47, and at all times thereafter, Mount Vernon Savings 
Bank had no interest whatever in the subject matter of 
the Civil Action No. 4549-47, nor in the judgment had in 
Law No. 86607. Nine years before the filing of Ci A. 
4549-47, Mount Vernon Bank had assigned and trans¬ 
ferred the said judgment and was not then, nor since, the 
owner thereof. The said Mount Vernon Savings Bank was, 
therefore, not at any time entitled to prosecute the said 
Action, C. A. 4549-47, and was not a party aggrieved by 
the Order dismissing the action on February 16, 194S^ It 
does not appear that the Motions Justice, in dismissing the 
action, knew of the filing (four days prior to his Order in 
C. A. 4549-47) of the assignment of the Judgment in the 
other case, Law No. 86607. But the filing of the assign¬ 
ment of the judgment in fact gave complete and adequate 
ground for the Order of Dismissal of the action, regardless 
of grounds of dismissal stated in the Informal Opinion on 
which the Order was based. 

Subsequent to the assignment of March 3, 1938, the 
Mount Vernon Savings Bank had no interest in the subject 
matter of C. A. 4549-47, nor any right to prosecute the ac¬ 
tion in any way. The D. C. 1901 Code, Section 431, (1940 
Code 28-2501) provides: 
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“Judgments. —A judgment or money decree may be 
assigned in writing, and upon tbe assignment thereof 
being filed in the Clerk’s office the assignee may main¬ 
tain an action or sue out a scire facies or execution on 
said judgment in his own name, as the original plain¬ 
tiff might have done.” 

Federal Rule of Civil Procedure, 17 (a), provides in 
part: 

“(a) Real Party in Interest. Every action shall be 
prosecuted in the name of the real party in interest; 
but an executor, administrator, guardian, trustee of an 
express trust, a party with whom or in whose name a 
contract has been made for the benefit of another, or 
a party authorized by statute may sue in his own name 
without joining with him the party for whose benefit 
the action is brought; * * *” 

Federal Rules Service, Vol. 5, Commentary, page 
819, Rule 17 (a): 

“(b) Complete Assignment. The Courts are in 
agreement on the proposition that an unconditional as¬ 
signment of an entire claim makes the assignee the real 
party in interest, whether the assignment would have 
been denominated “legal” or “equitable” under the 
old practice; only the assignee may sue.” 

Moore’s Federal Practice under the New Federal 
Rules, Volume 2, page 2049, Rule 17.08: 

“The federal courts, in construing the real party in 
interest provisions of various state codes, and all of 
the state courts, in construing their own provisions, 
have been in full accord in holding that the uncondi¬ 
tional assignee of a complete chose in action is the real 
partv in interest and suit must be brought in his 
name. * * *” 

Accordingly, the Mount Vernon Savings Bank, having 
previously assigned the entire judgment in Law No. 86607, 
instituted and carried on Civil Action No. 4549-47 without 
any right whatever and may not appeal from the Order of 
that case. 

And the Mount Vernon Mortgage Corporation has never 
been a party to Civil Action No. 4549-47 and may not ap¬ 
peal from the Order in that case. 
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It is therefore submitted that the Motion to Dismiss the 
appeal should be granted. i 


B. 

The Laches of the Plaintiff-Appellant. 

The consideration of this case is confined to the allega¬ 
tions of the Complaint, and also to such related matters of 
common knowledge and usual business experience as may 
be judicially knowm to the Court. 

After obtaining judgment on February 27, 1936, the 
Plaintiff waited eleven years, eight months and fourteen 
days before filing the Complaint in this action, and during 
all this time the matters in the Complaint were either 
known to the plaintiff or were contained in simple, avail¬ 
able public records at the time of rendition of the judg¬ 
ment and ever since. 

The division into two parts (I and II) of the following 
authority is not found in the text, but is supplied by us in 
our use of it. 

“The doctrine of laches protects against a proceeding 
instituted or prosecuted (I) without diligence and (II) 
where the delay, and thus the fault, of one party results 
in an unfair advantage over his adversary.” Drees v. Wal¬ 
dron, 212 Federal Reporter, 93, at page 95. 

I. 

There is no statement in the Complaint as to when Plain-- 
tiff-appellant learned of the matters of public record set 
out in the Complaint, but in the argument it is stated that 
“this w^as a fraud” not discovered by the Plaintiff until 
more than eleven years later. 

This assertion in the Argument is not in the record. The 
assertion does, however, definitely establish the laches of 
the Plaintiff-appellant, for its failure to have consulted the 
public records with the aid of elementary business methods 
constituted gross negligence and entire lack of diligence. 
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It is incredible that Plaintiff-appellant did not know these 
matters; what seems more probable is that Plaintiff-appel¬ 
lant knew all about these matters at all times but deter¬ 
mined that the judgment was uncollectible and did nothing 
about it until the judgment was about to expire through 
lapse of time, when the present action was filed. No ex¬ 
planation or excuse for this unconscionable delay is made. 
The language of Judge Proctor in his Memorandum Opin¬ 
ion in Rawley, et al., trustees, v. Perruso, Civil Action No. 
20,046, is strikingly applicable: 

“* * * Tb e deeds lucre recorded and other means of 
knoivledge, such as tax records and the daily publica¬ 
tion of real estate transfers, were not only available to 
the Franklin Bank, the creditor, but it may be reason¬ 
ably inferred were followed by it in carrying on its 
business as a local financial institution. At least, 
through the land and tax records, the means of knowl¬ 
edge were available to it. 

********* 

Irrespective of other evidence, the very long delay 
in bringing this action does in my opinion create a 
clear case of laches which the court is bound to apply 
as a bar to the suit. The properties were deeded to 
Mrs. Perruso some 19 or 20 years before the filing of 
this suit. Nothing appears which can reasonably ac¬ 
count for the quiescent attitude of the judgment credit¬ 
ors all these years. The means of knowledge concern¬ 
ing the transactions were accessible and should have 
been known if any diligence had been shown. Indeed, 
after all these years, the most plausible supposition is 
that the bank knew of the transaction, and did not feel 
justified in taking any action. * * * ” 

This opinion of Judge Proctor may have a peculiar applica¬ 
tion in this present case, as the plaintiffs in the Perruso 
case were the liquidating trustees of the Franklin National 
Bank. 

The demonstration of the entire want of diligence on the 
part of the judgment creditor in its asserted position of 
ignorance of the matters in the public records is simple and 
obvious. 
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In 1936, February 27, the Plaintiff-appellant obtained 
judgment for $34,089.40 on a note endorsed by Harry 
Wardman. It was not a collateral note and hence the Bank 
had lost $34,000 unless some assets of Harry Wardman 
were discovered. 

The Court will take judicial notice that a District of Co¬ 
lumbia bank making unsecured loans of $34,000 on a bor¬ 
rower’s signature alone—without collateral security, must 
have had a telephone directory, a city directory and a city 
atlas. Simple use of these means would have shown that 
Harry Wardman, Lillian R. Wardman, wife, and Helen 
Wardman lived at 2433 Massachusetts Avenue, N. W., and 
the atlas would have shown the property to have been lot 
46, square 2506. The Plaintiff-appellant unquestionably 
knew all these matters when the judgment was entered. 
Paragraph 8 of the Complaint reads: 

“After the erection of the dwelling referred to in 
Par. 7 hereof, Harry Wardman, occupied same as his 
residence, and that of his family until his death in 1938, 
and the defendant, Lillian R. Wardman, his widow, 
now occupies same as her residence.” 

The numbers of the lot and square were the key to the 
rest of the information in the records. Mention of the lot 
and square numbers at the District Building would have 
led at once to the “Ownership File” in Room 123 of the 
Assessor’s Office where a simple card index, open to public 
use, would have shown the owner’s name. Obviously, as a 
visit to the property would have shown, there was a dwell¬ 
ing on the property, and so the next plain step would have 
been to have learned what was in the building permit. Hav¬ 
ing secured at the Building Inspector’s office all the infor¬ 
mation in the Complaint regarding the permit, a visit ; to 
the Surveyor’s office in the District Building would have 
brought out all the information regarding the subdivision. 
There might have remained some question about the com¬ 
pany to which the building permit was issued but a visit to 
the Office of the Recorder of Deeds would have shown all 
the information in paragraph 9 of the Complaint. 
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All of this information could have been secured by a part 
time clerk or an office boy in a very short time. A very 
small payment to a mercantile agency would have promptly 
secured all of the information involved. 

Very pertinent to the situation in this case is the memo¬ 
randum of Judge Proctor, in Mount Vernon Savings Bank 
v. Alice W. Millholland and D. C. Developing Co., C. A. 
729-47, on motion to dismiss the action. The same judg¬ 
ment involved in this present case, C. A. 4549-47, was in¬ 
volved in that case, C. A. 729-47. In C. A. 729-47 the same 
plaintiff, Mount Vernon Savings Bank, sued two defen¬ 
dants, one of which was the D. C. Developing Company 
mentioned in this present complaint against the defendant. 
Other property than #2433 Massachusetts Avenue, N. W., 
was involved in that case, but it is submitted that there is 
little, if any, difference in the law applicable to the two 
cases. 


“Memo on Motion to Dismiss Complaint. 

In view of the long lapse of time since the series of 
conveyances recited in the bill, and the final conveyance 
to the defendant, Millholland, in 1938, there should be 
some allegation of lack of knowledge in order to over¬ 
come any presumption of laches. Moreover, as the bill 
now stands it apparently only seeks a declaratory judg¬ 
ment of title to the property. However, if the facts 
warrant a right of action it should be for the final 
remedy of subjecting the property to the lien of the 
judgment creditor, for that right would have accrued 
without any legal obstacle to immediately pursue the 
final remedy. 

Under such circumstances there is no ground for a 
declaratory judgment. 

For these reasons the motion to dismiss will be 
granted, with leave to file an amended complaint with¬ 
in 15 days. 

June 17, 1947. 

James M. Proctor, 

Justice.” 
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The assignment of the judgment by the Mount Vernon 
Savings Bank to the Mount Vernon Mortgage Corporation 
itself grounds a fair inference that the bank officials knew 
all about the claim and judgment and of Mr. Wardman’s 
lack of assets. 

Harry Wardman was indebted to Mt. Vernon Bank in 
$34,000, which debt became a judgment in February, 1936. 
Everyone would know that bank officers of any intelligence 
and experience whatever, under these circumstances, would 
have known at the time of the judgment where Wardman 
lived, the lot and square numbers, and in what name the 
title to the property stood. “Wliat everybody knows, the 
Court must know * * (Jacobson v. Mass., 197 U. S. at 

p. 30). | 

The complaint filed in November, 1947, states no facts 
other than such as could and should have been known when 
the judgment was entered in 1936. 

We believe that the utter lack of diligence of the plain¬ 
tiff-appellant in instituting this action fully appears, and 
that the first requisite for the defense of laches is definitely 
established. 

__ i 

n. 

The second requisite of the defense of laches—an unfair 
advantage to plaintiff-appellant over the defendant- 
appellee resulting from the delay—seems to be equally well 
established. 

The first manifestation of this advantage appears in 
plaintiff’s inaction until after the death of Harry Ward- 
man, the husband of this defendant. The judgment was 
entered February 27, 1936; Harry Wardman died March 
18, 1938. Plaintiffs had two full years before Wardman’s 
death to act on this judgment, but delayed until nine years 
and seven months after his death. The inference from the 
complaint is that Wardman had more information about 
this property than anyone else; his death must, in the na¬ 
ture of things, have made less available all such informa¬ 
tion. 
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This advantage next appears in the apparent character 
and availability of records of the two parties. 

Plaintiff-appellant’s claim is based upon concurrently 
made, contemporary PUBLIC RECORDS; records of the 
United States and the District of Columbia made by and 
permanently kept by public servants. 

Defendant-appellee’s records were private records, kept 
possibly during his lifetime by her husband or his em¬ 
ployees; after Mr. Wardman’s death, such records would 
be subject to danger of loss or misplacing; checks are fre¬ 
quently destroyed after five years; employees leave service, 
leave jurisdiction, or die. 

Another disadvantage to the Defendant-appellee is in the 
extraordinary increase in real estate values, and the ex¬ 
treme shortage of housing facilities since the entry of the 
judgment in 1936. Judicial notice is taken of the shortage 
of homes, Liberty Bank v. Zimmerman, 77 N. E. 2nd., 49 
at p. 54. 

The court will take judicial notice that #2433 Massa¬ 
chusetts Avenue, N. W., is in an exclusive, highly restricted 
area. Judicial notice will also be taken, that this class of 
property has greatly increased in value since 1936. Also, 
that for five years there has been an extraordinary short¬ 
age of housing accommodations. 

This increase in value is no different in principle than 
the increase in value by improvements in the COMPANION 
case to this one, C. A. 729-47, Mt. Vernon Bank v. Ward- 
man. Counsel for Plaintiff-appellant claims that Judge 
Proctor did not dismiss the complaint in 729-47 on the 
ground of laches. The opinion definitely states the con¬ 
trary. Judge Proctor writes: “For THESE reasons, the 
motion to dismiss will be granted.” 

The first of THESE reasons was: 

“In view of the long lapse of time since the series of 
conveyances recited in the bill, and the final convey¬ 
ance to the defendant, Millholland, in 1938, there 
should be some allegation of lack of knowledge in 
order to overcome any presumption of laches.” 
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The second reason was that there was no ground for 
declaratory judgment. 

Consequently, one of the reasons for the dismissal of the 
complaint in C. A. 729-47 was in fact on the ground of 
laches. 

In the Argument in the Brief of Plaintiff-appellant, the 
word “fraud” or an equivalent is used five times. This use 
can only be based upon the allegation in paragraph 12 of 
the complaint, which is as follows: 

“12. The plaintiff further alleges that the defendant, 
Harry Wardman, caused the title to said premises to be 
conveyed to the defendants, Lillian R. Wardman, his wife, 
and Helen Wardman, his daughter, for the purpose of 
hindering, delaying and defrauding his creditors, and par¬ 
ticularly this plaintiff.” 

The quoted allegation is entirely insufficient as a founda¬ 
tion for any argument that Mr. Wardman practiced any 
fraud in the transaction in question. Rule 9 b, of the Fed¬ 
eral Rules of Civil Procedure provides in part: 

“9 b. Fraud, Mistake, Condition of Mind. In all 
averments of fraud or mistake, the circumstances con¬ 
stituting fraud or mistake shall be stated with par¬ 
ticularity * * 

Fraud is accordingly not properly pleaded and the Mo¬ 
tion to Dismiss admits only allegations which are well 
pleaded. “It does not admit allegations which are not well 
pleaded * * * and the allegation that the conveyance of 
January 27, 1930, was ‘made for the purpose of deceiving 
and defrauding creditors’ being an allegation of fraud 
couched in general terms, is bad on demurrer # * *.” Belisle 
v. Belisle, (New Hampshire, 1937) 191 Atlantic 273, at p. 
274. 

The matter of fraud on the part of Mr. Wardman is 
therefore definitely out of this case. 

And the Plaintiff-appellant is in no better position in 
respect to the allegations “upon information and beliefs 
in paragraph 10 of the Complaint. 
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•; A reading- of the Complaint shows that paragraphs 1, 2, 
and 3, relate solely to the object of the suit and to the par- 
* tie's. Paragraphs 4 to 9 inclusive refer to matters to be 
found in public records in the District of Columbia. 

The allegations of paragraph 10 are made upon informa¬ 
tion and belief, without any suggestion as to the source, the 
character or the details of such information and without 
any statement of an expectation or possible ability to prove 
such matter upon trial of the action. Particularly lacking 
is any statement of the approximate time when such al¬ 
leged information was acquired by the Plaintiff-appellant. 

The Plaintiff-appellant must be taken to have had the 
alleged information regarding the furnishing of funds by 
Mr. Wardman, along with the information contained in the 
public records; and consequently the defense of laches must 
prevail against all parts of the claim as made in the com¬ 
plaint. 


CONCLUSION. 

We respectfully urge (I) that the Motion to Dismiss the 
appeal should be granted; but if the Court believes that 
there should be further consideration of the case, we re¬ 
spectfully submit (II) that the order of the District Court 
for dismissal of the action should be affirmed. 

Respectfully submitted, 

George E. Hamilton, Jr., 

Henry R. Gower, 

William A. Glasgow, 

William B. Jones, 

John L. Hamilton, 

Union Trust Building, 
Washington 5, D. C., 

Attorneys for Appellee. 




